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Mark Mandell’s Case Framing

by Kenneth H. Levinson

 Every case has its details. That 
part’s obvious. What’s not obvious is 
how we choose to frame them. In every 
instance there’s a new set of  facts, data 
and jurors. For every piece of  valuable 
information, there are a plethora of  
details that prove superfl uous. The 
challenge for trial lawyers is to pinpoint 
what works and what doesn’t. Even 
then, there’s more work to be done, 
and it’s generally with the intention of  
one thing:  getting the jury to see your 
side of  the story.
 As trial lawyers know, that’s not 
easy. Our job is about telling the truth 
in a compelling way; our job is to use 
the information at our disposal to 
craft a winning argument, framing the 
facts to create urgency and emotional 
resonance. For the most part, that 
begins and ends with the evidence. But 
like most things, we’re forced to be 
judicious. I like to think of  it like this:  
When Steven Spielberg makes a movie 
about World War II, he can’t include 
every detail in two-and-a-half  hours, as 
much as he may try. Like Spielberg, we 
must pick and choose what’s best for 
the nuance of  our story—or rather, our 
client’s story. The facts we decide to use 
ultimately determine whether we’re in a 
winning position or a losing one.
 Fortunately, there are many routes 
to the Promised Land. Mark Mandell’s 
new book, Case Framing, aims to get 
you there, taking a deeper look at how 
framing techniques can improve your 
chances by infl uencing the decision 
makers. Boiled down to it, the long-
time trial attorney seemingly takes his 
cues from social science, diving into 
the recesses of  the mind to shape the 
outcome of  any given case.
 It’s not without some dutiful 

thinking. As in the beginning, Mandell 
defi nes case frames as possessing two 
qualities: “First, it must be relevant to 
the facts of  the case. Second, it should 
be a principle that has a virtually 
universal application in society at 
large.” He continues, “Your overall 
case frame is the universally applicable 
and irrefutable point that defi nes your 
case.”
 By the same token, Mandell is quick 
to reference the O.J. Simpson criminal 
trial as an example of  a Wrongful 
Accusation case frame. Using three 
now iconic examples of  “I-just-can’t-
get-over issues,” Mandell illustrates 
how to weave them into the case frame:

1. If  it doesn’t fi t, you must acquit
2. Police misconduct (racism and 
an incompetent investigation)
3. A rush to judgment

Inspiring these famed lines may have 
stirred its fair share of  controversy, 
but there’s no disputing their impact. 
Collectively, these three “I-just-
can’t-get-over issues” supported the 
Wrongful Accusation case frame. The 
recurring theme presented by the 
Simpson legal team did enough to sway 
jurors in a certain direction.
 In creating his theory of  case 
framing and what he describes as 
“echoes,” using recurring themes to 
sustain a jury’s focus, Mandell touches 
on something similar. He describes his 
technique as such:

“I formulated my model of  using 
choices at trial to offer a different 
way of  thinking about how to 
persuade jurors. The jury’s verdict 
is not a single choice jurors make 
at the end of  trial, but the end 

product of  
innumerable 
s e q u e n t i a l 
choices each 
juror makes during trial while 
consciously and unconsciously 
evaluating the evidence, the parties, 
the witnesses, and the lawyers.” 

 Mandell considers “I-just-can’t-
get-over issues” personal to the jury 
“because they usually have the potential 
for causing a widespread, negative 
effect on the juror’s communities,” 
tugging at the primordial need to be 
safe. In other words, it’s a cause for 
pause: a juror conceivably comes back 
to a prompt instinctively, questioning 
a motive, a piece of  evidence, or 
anything that gives reason to doubt 
his or her own sense of  security. 
Writing concisely, he refers to what 
psychologists call the “confi rmation 
heuristic”—if  the information is 
consistent with what we already 
believe, we accept it as confi rmation 
of  our initial belief. Attorneys have 
the power to mold these conclusions 
through focus depositions, focus 
groups, mediations, and even during 
trial, creating a blueprint for success.
 For Mandell, who has lectured 
on medical and academic topics at 
hospitals and universities around the 
country, including Brown University 
Medical School and Harvard Medical 
School, it comes as no surprise that 
Case Framing reads less like a mound 
of  legalese than an articulate set of  
theories rooted in scientifi c research. 
He skillfully weaves through our 
consciousness and through our 
psyches, writing with great insight, 
if  indirectly, about the subconscious. 
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He articulates how framing effectively 
creates a revolving door, the facts 
coming back again and again. 
 A practical and entirely absorbing 
book, Mandell’s latest tome reads like 
a guide for clarity, using much of  his 
experience in battle-tested terrain to 
illustrate how we can improve our 
cases. Or rather, frame them.
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